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Merit System Board Order Reinstating Civil Service Employee is Not a 
Final Order 
Christine P. O'Hearn, Esquire 

When the Merit System Board renders a de-
cision reinstating an employee who was re-
moved by the appointing authority, it will 
generally then direct the parties to attempt 
to resolve and settle issues related to back-
pay and counsel fees pursuant to N.J.A.C. 

4A:2-2.10(f) within sixty (60) days.  If settle-
ment on an amount cannot be reached, ei-
ther party may request that the Board review 
and determine the issue.  N.J.A.C. 4A:2-
2.10(g).    

In Phillips v. Department of Corrections, Bu-
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Susan M. Leming, Esquire 

Far too many times an employer terminates 
an employee for poor performance pursuant 
to a satisfaction clause in an employment 
agreement, only to be faced with a breach of 
contract suit by  the employee claiming that 
their performance was satisfactory.  In 
Silvestri v. Optus Software, Inc., 174 N.J. 
113 (2003), the New Jersey Supreme Court 
recently made clear that courts will not sec-
ond guess an employer's good faith determi-
nation that an employee's performance was 
unsatisfactory.   

In Silvestri, the employer was a computer 
software company.  Plaintiff was hired as the 
director of support services.  The plaintiff 
was responsible for  communicating with 
resellers of company's software, supervising 
technical staff and coordinating ongoing 
training related to company products.  The 
employment contract provided the employer 

with the right to terminate the director “for a 
failure or refusal to perform faithfully, dili-
gently, or completely his duties . . . to the 
satisfaction of the company.”  This type of 
provision is commonly referred to as a satis-
faction clause.  Nine months into plaintiff's 
employment, the company terminated plain-
tiff on grounds that it was disappointed with 
his attitude and performance.  Plaintiff filed 
suit for breach of contract and tortious inter-
ference, contending that the employer's dis-
satisfaction with his performance was unrea-
sonable and his termination was a breach of 
his employment contract.   

The employer maintained the sole reason for 
termination was genuine dissatisfaction with 
performance.  The employer set forth evi-
dence, including copies of e-mail communi-
cations, of complaints from customers and 
clients regarding the plaintiff's performance 

(Continued on page 2) 
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and attitude.  The employer also presented evidence 
that the plaintiff was advised of the complaints and 
the need to improve his performance prior to his ter-
mination.  

The plaintiff challenged the reasonableness of the 
employer's dissatisfaction with his performance. 
Plaintiff claimed the dissatisfaction was the result of a 
“micro-manager” who overreacted to customer criti-
cism and could not be reasonably satisfied. 

The plaintiff argued the employer's dissatisfaction 
with his performance should be determined by an 
objectively reasonable standard and/or determined 
by a jury. The employer, however, argued its dissatis-
faction with plaintiff's performance should be judged 
by a subjective standard giving deference to the em-
ployer. 

The trial court granted summary judgment to the em-
ployer by applying a subjective standard to the em-
ployer's determination of the plaintiff's performance 
and refusing to substitute its judgment for that of the 
employer.  The Appellate Division reversed and held 
an employer must meet an objective, reasonable per-
son test when invoking a satisfaction clause permit-
ting termination of employment.  The New Jersey Su-
preme Court reversed the Appellate Division's deci-
sion and reinstated the decision of the trial court. 

The New Jersey Supreme Court recognized that agree-
ments containing a promise to perform in a manner 
satisfactory to another is a common form of contract.  
Such satisfaction contracts generally are divided into 
two categories: (1) contracts that involve matters of 
personal taste, sensibility, judgment or convenience; 
and (2) contracts that contain a requirement of satis-
faction as to the mechanical fitness, utility, or market-
ability.  Satisfaction contracts of the first type are gen-
erally interpreted on a subjective basis, with satisfac-
tion dependent on the personal, honest evaluation of 
the party to be satisfied.  Absent language to the con-
trary, contracts of the second type, involving operative 
fitness or mechanical utility, are subject to an objec-
tive test of reasonableness because the extent and 
quality of performance can be measured by objective 
tests.   

Applying these principles to employment contracts, 

(Continued from page 1) 
the New Jersey Supreme Court reasoned that the em-
ployer, not some hypothetical reasonable person under 
an objective standard, is best suited to determine if the 
employee's performance was satisfactory.  The Court ex-
plained “[i]n the case of a high-level business manager, a 
subjective test is particularly appropriate to the flexibility 
needed by the owners and higher-level officers operating 
a competitive enterprise. When a manager has been 
hired to share responsibility for the success of a business 
entity, an employer is entitled to be highly personal and 
idiosyncratic in his satisfactory performance.”  The Court 
also recognized that application of another's notion of 
satisfactory performance would undermine accepted no-
tions of business judgment and individualized competi-
tive strategy and freedom of contract.  For all these rea-
sons, the Court concluded, “idiosyncratic judgments as to 
what constitutes satisfactory performance are expected 
and should be permitted.” 

Therefore, the Court held that when an employment con-
tract contains a clause reserving the right to terminate for 
failing to perform to the company's satisfaction, a subjec-
tive test of performance governs the employer's resort to 
the satisfaction clause unless there is language in the 
contract to suggest that the parties intended an objective 
standard.  Thus, a genuine dissatisfaction of the em-
ployer, honestly held, is sufficient for discharge. The Court 
did note, however, that although a subjective standard 
would be applied, the employer must nevertheless act in 
accordance with his duty of good faith and fair dealing. 
The Court explained  

“there must be honest dissatisfaction with the 
employee's performance. The employer may 
not claim dissatisfaction as the reason for ter-
mination when another reason is the actual 
motivation, even if that other reason is neither 
discriminatory nor contrary to public policy 
and would therefore pass muster as the basis 
for discharge of an at-will employee. More-
over, the dissatisfaction with the discharged 
employee must be honest and genuine.  If, 
however, the employer's dissatisfaction is hon-
est and genuine, even if idiosyncratic, its rea-
sonableness is not subject to second guessing 
under a reasonable person standard.  In other 
words, standing alone, mere dissatisfaction is 
sufficient so long as it does not mask any other 
reason for the adverse employment action.” 

(Continued on page 3) 
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The Court adopted the following test for determining  
claims of breach of contract where the employer relies 
upon a satisfaction clause: 

As in an at-will employment setting, the 
burden of persuasion is on the employee 
challenging termination under a satisfac-
tion clause in an employment contract.  
The employee prevails in such a cause of 
action if he proves that he was dis-
charged before the expiration of the con-
tract and either (1) that the employer 
was not dissatisfied with him/her, or (2) 
that the employer, whether dissatisfied 
or not, did not discharge him on account 
of the dissatisfaction.  

Applying this test to the facts presented, the Court held 
the contract clearly showed the parties intended a subjec-
tive test and, therefore, the employer was entitled to sum-
mary judgment because the plaintiff did not allege any 
issue of illegal or improper motivation for his dismissal 
and there was overwhelming evidence in the record that 
the employer was genuinely dissatisfied with the plaintiff's 
performance.  

In summary, when there is a satisfaction clause in an em-
ployment agreement, the employer’s decision will be given 
significant deference by the Court.  However, such employ-
ment agreements must be carefully drafted to ensure that 
the contractual language expressly and clearly states the 
employee may be dismissed if they fail to perform to the 
satisfaction of the employer.  Contract provisions which 
include objective, measurable performance criteria (such 
as profitability, gross sales, etc.) will be measured by ob-
jective standards and not subjective performance determi-
nations.  Further, an employer must be prepared to pro-
vide evidence of the dissatisfaction with the employee, 
that the dissatisfaction was genuine and the motivation 
for termination. To do so, employers must carefully docu-
ment poor performance of employees and maintain re-
cords such as performance evaluations, memorandums, 
e-mail communications, etc. in order to substantiate its 
dissatisfaction.  

(Continued from page 2) 
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reau of Parole, New Jersey Superior Court, Appellate Divi-
sion, Slip Op. A-5581-01T2F (Unpublished, February 26, 
2003), the Appellate Division held that the decision of the 
Merit System Board to reinstate an employee is not a final 
order unless and until all issues regarding backpay and 
counsel fees have been determined.  As such, until such 
time, the reinstatement order may only be appealed upon 
leave granted  pursuant to R. 2:5-6.    

Although the appointing authority in Phillips did not seek 
leave to file an interlocutory appeal, the Appellate Division 
nevertheless granted leave to appeal nunc pro tunc 
(retroactively) to avoid further delay. Thus, the Appellate 
Division may be inclined to accept appeals related to rein-
statement of employees on an interlocutory basis. 

Of course, the parties may always consent to a stay of the 
Board's reinstatement order pending appeal, however, it 
is unlikely that the employee, having prevailed at the 
Board level, will agree to do so. Thus, as a practical mat-
ter, once the Board renders its decision directing rein-
statement of the employee, the appointing authority must 
(1) promptly reinstate the employee; (2) seek immediate 
appellate review of the reinstatement order as an inter-
locutory appeal pursuant to R. 2:5-6; or (3) seek a stay of 
the reinstatement order pending appeal first with the 
Board and, if necessary, the Appellate Division. Failing to 
do any of the above will render the appointing authority in 
violation of the Board's Order to reinstate the employee 
and potentially subject to a finding of contempt and/or 
imposition of sanctions, fines, etc.   

(Continued from page 1) 
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Ila Bhatnagar, Esquire 

The New Jersey Appellate Division handed another victory to 
employees who sue for sexual harassment under the Law 
Against Discrimination (LAD).  Previously, courts made clear 
that conduct in violation of the LAD committed by supervi-
sory employees will render the employer vicariously liable 
for sexual harassment. In Entrot v. BASF Corp., 359 N.J. Su-
per. 162 (App. Div. 2003), the Appellate Division held that 
whether an employee is a supervisor turns on the victim's 
perceptions of the employee's authority.  Thus, improper 
conduct by a co-worker, whom the victim reasonably per-
ceives to be a supervisor, may be imputed to the employer, 
making the employer vicariously liable for the co-worker's 
actions.  

In Entrot, the plaintiff was one of five team leaders on a pro-
ject involving the implementation of business software.  The 
alleged harasser, a co-worker, was the project leader, whose 
duties were to set priorities for the team, schedule imple-
mentation dates, and help make strategic decisions.  Plain-
tiff claimed the co-worker wrote her job description and was 
responsible for evaluating her job performance.  However, 
the co-worker never completed a performance evaluation 
for Entrot.  Entrot and the co-worker became entangled in 
more than a professional relationship.  Entrot later alleged 
that the co-worker created a hostile work environment by 
sexually harassing her.  The co-worker denied Entrot's 
claims, stating that an intimate relationship between them 
began during overnight business trips.  Upon discovering her 
relationship with the co-worker, Entrot's husband threat-
ened the co-worker and informed her employer that the co-
worker was stalking Entrot.  Entrot refused to return to work 
and immediately went on disability leave. 

The plaintiff sued the employer alleging sexual harassment.  
The employer argued that since the co-worker was not a 
supervisor, it was not liable for his conduct.  The employer 
argued the co-worker was not from the same department as 
plaintiff, had no authority to hire or fire her, and had no sig-
nificant input on personnel decisions.  The employer also 
claimed it had a no-tolerance sexual harassment policy 
which was distributed to all employees. 

The trial court granted summary judgment to the employer 
on grounds that the plaintiff failed to show the co-worker 
was a supervisor or any other basis upon which the em-
ployer was vicariously liable for his conduct.  The Appellate 
Division reversed and held that trial court's definition of a 
supervisor was too restrictive. 

Supervisory Authority is in the Eye of the Victim 

The Appellate Division held the co-worker's conduct could be 
imputed to the employer for purposes of vicarious liability 
because the supervisory status of any employee depends on 
the nature of the employer's delegation of authority to the 
harassing co-worker.  If the co-worker has the authority to 
control the work environment, harassing behavior by the co-
worker will cause the employer to be liable.  Indicia such as 
the power to fire and demote, influence compensation and 
direct job functions is probative of supervisory status but not 
determinative.  The co-worker's power to shape the work-
place atmosphere is the key determinant of liability.  Rele-
vant evidence includes how the alleged harasser controlled 
the workplace in subtle and indirect ways and the co-
worker's ability to restrict the victim-employee's freedom to 
ignore the harassing conduct. 
Thus, the Appellate Division held a jury should determine 
whether an individual is a supervisor such that vicarious 
liability will attach to the employer. 

Therefore, employers should carefully select and delegate 
responsibility to employees who have the ability to control 
the workplace environment and should make their authority 
(or lack thereof) clear to other employees. However, even if 
an employee is not considered a supervisor within an organi-
zation and even if an employee's job description does not 
include typical supervisory duties, the employee may never-
theless be deemed a supervisor subjecting the employer to 
vicarious liability for the employee's conduct if the victim 
reasonably perceived—even mistakenly—the co-worker as 
having the ability to adversely affect his/her work environ-
ment. 

This decision is yet another signal from the New Jersey Su-
preme Court that employers will be held to stringent stan-
dards in the workplace and have a significant, affirmative 
responsibility to control the work environment and prevent 
sexual harassment. 
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Christine P. O’Hearn, Esquire 

Restrictive covenants and non-compete agreements are of-
ten scrutinized by courts to determine whether the restric-
tions are reasonable under the circumstances. Factors gen-
erally include consideration of the legitimate interests of the 
employer, the hardship upon the employee given the nature 
of the profession, geographic area, type and duration of re-
striction, the employee's ability to continue working in his or 
her field and whether the restrictions are injurious to the 
public or otherwise against public policy.   

In a case of first impression,  the Appellate Division held in 
Maw v. Advanced Clinical Communications, 359 N.J.Super. 
420 (App.Div. 2003), that an employee who is terminated for 
refusing to sign an employment agreement containing a 
covenant not to compete can assert a wrongful termination 
claim against the employer under the New Jersey Conscien-
tious Employee Protection Act (“CEPA”) and/or a common 
law wrongful termination claim.   

In Maw, the employee was hired as a graphic designer in 
November 1997 until she was fired in March 2001 for refus-
ing to sign an employment agreement containing a non-
compete covenant. The employer decided to require all em-
ployees above a certain level in the organization to execute 
an employment agreement. The non-compete precluded 
plaintiff from becoming employed by a competitor or cus-
tomer of the employer for two (2) years following her employ-
ment.  There was no geographical limitation. The sole reason 
for plaintiff's termination was her refusal to sign the agree-
ment.  The plaintiff filed suit against the employer claiming 
her termination violated CEPA and was otherwise violative of 
public policy.    

The plaintiff alleged the non-compete violated public policy 
because it served no legitimate business justification, did not 
protect any legitimate business interests and was intended 
solely to stifle competition. She further argued the restric-
tions would create an undue hardship on her and substan-
tially limit her employment opportunities.  She claimed she 
did not have significant access to confidential information in 
the course of her duties and was no different than clerical 
and administrative staff who were not required to sign the 
agreement. Plaintiff argued she stated a CEPA and wrongful 
termination claim because she refused to sign a non-
compete which violated public policy. 

The trial court dismissed plaintiff's claim holding that non-

competes are not per se invalid or violative of public policy 
and, therefore, plaintiff failed to state a CEPA claim. The Ap-
pellate Division reversed holding that the employee's refusal 
to sign a non-compete and/or restrictive covenant which she 
believed to be in violation of public policy may, depending 
upon the circumstances, violate public policy sufficient to 
state a claim for wrongful termination under CEPA and under 
common law. 

The Appellate Division reviewed the non-compete provision 
and found that it may be unduly burdensome in terms of 
time and geography. Thus, the hardship to the plaintiff may 
outweigh any legitimate interests of the employer.  The Court 
held that “[a]t this early stage of the litigation, that is enough 
to support plaintiff's claim to a viable cause of action.” The 
Court relied upon New Jersey's strong prohibition against 
restraint of trade and against burdening employees by re-
stricting their right to engage in their chosen field of employ-
ment.   

The Appellate Division rejected the employer's argument that 
any dispute regarding the restrictions should be determined 
only after the employee executes the covenant and subse-
quently leaves employment.  The Appellate Division ex-
plained “we find no reason to require an employee to sign 
what may be a legally unenforceable noncompete clause, 
under the threat of discharge, and then wait to litigate the 
agreement should the employer seek to enforce it at a later 
date.” 

Therefore, employees now have yet another potential cause 
of action against employers.  Employers should be cognizant 
that presenting overreaching restrictive covenants and/or 
non-compete provisions to employees and requiring execu-
tion for continued employment may give rise to a CEPA 
and/or wrongful termination claim by the employee.  Thus, 
employers should carefully consider the legitimate interests 
they seek to protect by such restrictions, the necessity of the 
particular employee in executing the agreement in terms of 
their work duties and access to confidential information, and 
whether the restrictions are likely to be considered unen-
forceable or unduly burdensome for the employee. 

Termination of Employee for Refusal to Sign Non-Compete Agreement May Give Rise to Claim By 
Employee Under CEPA 
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Many employers offer severance pay to employees upon 
termination and/or layoff.  Although payment of severance 
monies does not generally bar an employee’s claim for 
unemployment benefits, the method of payment of sever-
ance monies may in fact bar the employee’s unemploy-
ment benefits claim.  

Pursuant to N.J.A.C. 12:17-8.7(b), Areceipt of severance or 
separation pay in periodic payments or in a lump sum shall 
not be a bar to eligibility for unemployment benefits.  How-
ever, in Darby v. Board of Review, 359 N.J.Super. 470 
(App.Div. 2003), the Appellate Division held that an em-
ployee was not entitled to unemployment benefits during 
the time that she remained on active payroll status for pur-
poses of severance pay even though her employment rela-
tionship had effectively ended.   

In Darby, the employer and employee entered into a sever-
ance agreement and release which provided that her em-
ployment relationship ended effective March 23, 2001 but 

that she would remain on active payroll status for an addi-
tional fourteen (14) months until May 31, 2002.   She also 
remained on the employer’s health insurance program at 
the employer’s expense and continued to participate in the 
employer’s 401K program for the same time period.  The 
Appellate Division found these factors rendered the em-
ployee still “active” and, therefore, ineligible for unemploy-
ment benefits.   

Thus, employers should be aware that maintaining employ-
ees on the payroll as active employees for purposes of pay-
ment of severance pay and/or continuation other benefits 
such as health insurance, retirement plans, etc. may ren-
der the employee ineligible for unemployment benefits 
until the time that they are permanently removed from the 
employer’s records as an active employee. 

Maintaining Employee on Payroll for Severance Payments May Render Employee Ineligible 
for Unemployment Benefits 
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